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 1.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS. WONG 
HEARING ON MOTION TO STRIKE WONG'S UNLAWFUL DETAINER COMPLAINT 
FILED BY RUILIAN TAN 
* TENTATIVE RULING: * 
 
 Defendant Ruilian Tan’s Special Motion to Strike (Anti-SLAPP) Consolidated Unlawful 
Detainer Complaint is denied as untimely. 
 
 This case arises out of a landlord-tenant dispute.  Plaintiff Ruilian Tan entered into a 
commercial lease agreement with Kwong Ching Wong and his wife Fanny Siu Ping Wong, 
owners of the leased property commonly known as 10359 San Pablo Avenue in El Cerrito.     
The lease was renewed in 2009. 
 
 In 2014, the Wongs attempted to evict Ms. Tan for failure to pay the rent in September 
and October.  They filed an action, Wong v. Tan (Contra Costa Superior Court Case No. RS14-
1020.) Defendant Tan successfully defended that action. 
 
 On March 18, 2016, the Wongs filed another unlawful detainer, Contra Costa Superior 
Court Case No. RS16-0235.  (See Defendant’s RJN, Ex. B.)  The Wongs attached to the 
Unlawful Detainer Complaint, as an exhibit, a copy of the lease that Ms. Tan had used in 
defense of RS14-1020.  The Unlawful Detainer went to trial on July 28, 2016.  On the eve of 
trial, Ms. Tan surrendered possession. The Commissioner found that possession was no longer 
at issue and dismissed the action with prejudice. The Wongs filed a motion for 
reconsideration/new trial. The Court granted a new trial, finding that the appropriate procedure 
upon the parties’ stipulation that possession of the subject property was no longer at issue was 
to strike the trial date and place the case on the court’s ordinary civil calendar.  The dismissal of 
the action was vacated and the mattered restored to the Court’s ordinary civil calendar for the 
purpose of trying the issue of damages only, and of trying any affirmative defenses alleged by 
Ms. Tan and addition causes of action alleged in the cross-complaint, if any. 
 
 On September 6, 2016, Commissioner Peter Fagan ordered the cased transferred to 
unlimited civil calendar. On October 31, 2016, the matter was assigned Case No. C16-02040.  It 
was eventually consolidated with Tan v. Chong [Wong], Contra Costa Case No. C14-02092.  
 
  After a great deal of time and litigation, Ms. Tan now brings this anti-SLAPP to strike the 
Unlawful Detainer Complaint, formerly RS16-0235.  Plaintiff/Cross-Defendant Ruilian Tan brings 
this special motion to strike, pursuant to CCP § 425.16, on the grounds that (1) the Unlawful 
Detainer Complaint (“UDC”) arises from Tan’s exercise of her protected right to engage in the 
judicial process; and (2) the Wongs cannot demonstrate a probability of prevailing on their 
allegations.   
 
 
Defendant’s Anti-SLAPP Motion is Untimely 
 
 In its discretion, the Court declines to entertain this motion as it is untimely. Here, the 
Unlawful Detainer Complaint was filed on March 18, 2016.  Defendant’s special motion to strike 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/12/18 

 
 

- 2 - 

was filed on February 2, 2018.  By the Court’s calculation, it was filed approximately 594 days 
after the statutory 60-day deadline.  CCP § 425.16(f) provides: 
 

The special motion may be filed within 60 days of the service of the complaint or, 
in the court’s discretion, at any later time upon terms it deems proper. The motion 
shall be scheduled by the clerk of the court for a hearing not more than 30 days 
after the service of the motion unless the docket conditions of the court require a 
later hearing.  
  

 Defendant Tan requests the court to exercise its discretion and consider her late anti-
SLAPP special motion to strike, but her reasons for the delay in bringing the motion are not 
compelling.  Defendant claims that after the parties failed to reach a settlement, she filed a 
Withdrawal of Notice of Settlement on June 23, 2017.  Soon thereafter, Defendant Tan 
contacted her insurance carrier for the defense and indemnification.  Ms. Tan’s counsel did not 
want to file a motion which could result in jeopardizing Ms. Tan’s abilities to obtain a defense 
and indemnification from her insurance carrier.  It was not until January 26, 2018, that Tan’s 
counsel received notification that the insurance carrier was declining to provide a defense. This 
motion was brought immediately afterwards. 
 
 The Court is not convinced of Defendant’s claim that she was afraid that filing this 
special motion to strike might interfere with her insurance carrier’s strategy.  The docket shows 
Ms. Tan filed many other motions, including a demurrer, summary judgment motion, discovery 
motions, and a motion for judgment on the pleadings.   If none of these tactical moves interfered 
with her insurance carrier’s strategy, the Court is perplexed to see how filing a special motion to 
strike would have had any adverse effect. 
 
 Based on Ms. Tan’s own argument, she was fully aware of any anti-free-speech claim 
when the UDC was served.  “The purpose of these timing requirements is to facilitate the 
dismissal of an action subject to a special motion to strike early in the litigation so as to minimize 
the cost to the defendant.”  (Chitsazzadeh v. Kramer & Kaslow (2011) 199 Cal.App.4th 676, 
682.)  During the 60-day period, a defendant may file an anti-SLAPP motion as a matter of right.  
It is intended to permit the defendant to test the foundation of the plaintiff's action before having 
to “devote its time, energy and resources to combating” a “meritless” lawsuit. (Morin v. 
Rosenthal (2004) 122 Cal.App.4th 673, 681.)     
 
 CCP § 425.16(f) provides that “The special motion may be filed within 60 days of the 
service of the complaint or, in the court’s discretion, at any later time upon terms it deems 
proper.”  “This language might be readily understood to mean that a trial court need not 
entertain, but can instead refuse to hear, a motion filed outside the 60 days.”  (Hewlett-Packard 
Co. v. Oracle Corp. (2015) 239 Cal.App.4th 1174, 1186.) There is no right to file an anti-SLAPP 
suit motion beyond the deadline. It can then only be "filed" "in the court's discretion." (Lam v. 
Ngo (2001) 91 Cal.App.4th 832, 840.) 
  
 
Defendant Tan’s Motion is Too Late to Accomplish the Statutory Objectives 
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 “In enacting the anti-SLAPP statute, the Legislature set up a mechanism through which 
complaints that arise from the exercise of free speech rights ‘can be evaluated at an early stage 
of the litigation process" and resolved expeditiously.’ [Citation.]”  (Simmons v. Allstate Ins. Co. 
(2001) 92 Cal.App.4th 1068, 1073.) Because these meritless lawsuits tend to deplete the 
defendant’s energy and drain his or her resources, the Legislature sought to prevent this by 
ending them early, without great cost to the defendant.  (Ibid.) 
 
 But a late-filed anti-SLAPP motion “cannot fulfill the statutory purpose if it is not brought 
until after the parties have incurred substantial expense.”  (Hewlett-Packard Co. v. Oracle Corp. 
(2015) 239 Cal.App.4th 1174, 1188.) Here, Defendant’s anti-SLAPP is brought very late and 
cannot fulfill its purpose of minimizing cost.  Substantial expense by both sides have already 
been incurred, mostly due to Defendant-initiated litigation.   
 
 The docket shows many filings by Ms. Tan to litigate the matter conventionally, instead 
of attempting to promptly expose and dismiss the UDC as a SLAPP suit.  Defendant Tan chose 
to devote her time, energy and resource in filing a demurrer on April 6, 2016.  She then filed a 
motion for summary judgment, motions to compel responses to discovery, and motion for 
protective order on May 5, 2016.  (She withdrew the motion, but only after they appeared to 
have been fully briefed.)  Defendant then filed a motion for judgment on the pleadings on June 
27, 2016 and a motion for leave to a Third Amended Answer.  The motion for judgment on the 
pleadings was denied after hearing on July 12, 2016.  The matter actually proceeded through 
the court trial on July 28, 2016.  The commissioner mistakenly dismissed the action with 
prejudice as Defendant had returned possession and abandoned the leased property.  Plaintiffs’ 
motion for reconsideration/new trial was granted and the matter placed on the court’s ordinary 
civil calendar for the purpose of trying issues of damages. 
 
 As the cost accumulated in the course of conventional discovery and motion practice by 
Defendant, the utility of the anti-SLAPP motion diminished.  “[E]very case will come to a point 
beyond which an anti-SLAPP motion simply cannot perform its intended function.” (Hewlett-
Packard Co. v. Oracle Corp. (2015) 239 Cal.App.4th 1174, 1189.)  This case is well beyond the 
point where an anti-SLAPP motion can perform its intended function.  
 
 Defendant cited no authority suggesting that a defendant may be entitled to have an 
anti-SLAPP motion heard after such a long delay.  The Hewlett court noted only one case where 
the anti-SLAPP motion was brought nearly two years late, Platypus Wear, Inc. v. Goldberg 
(2008) 166 Cal.App.4th 772.)  In Platypus, the appellate court found the trial court abused its 
discretion in granting leave for the late anti-SLAPP motion to be heard.  Similar to the case at 
bar, the appellate court found in Platypus that “the delay was extreme, the reasons [defendant] 
offered in his application for the delay in filing the motion were weak, the court's reasons for 
granting the application were unrelated to the purpose of the SLAPP statute, and the potential 
prejudice to [plaintiff] given the lengthy delay occasioned by the appeal, is great.”  “Rather than 
advancing the anti-SLAPP statute's purpose of promptly resolving SLAPP suits, the trial court's 
ruling had the effect of undermining that statute.” (Platypus Wear, Inc. v. Goldberg (2008) 166 
Cal.App.4th 772, 787.) 
 
   Here, entertaining Ms. Tan’s anti-SLAPP does not advance the statute’s central purpose 
of screening out meritless claims that arise from protective activity before the defendant has to 
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undergo expense of discovery.  Therefore, the Court, in its discretion, declines to hear the 
motion on the merits. 
 
 
Defendant’s Request for Judicial Notice 
 
 Defendant’s request for judicial notice is granted in part: 
 
 The court takes judicial notice of the existence of the following: 
 
  1. Exhibit A—Unlawful Detainer, Case No. RS14-1020 
  2. Exhibit B—Unlawful Detainer, Case No. RS16-0235 
  3. Exhibit D--Declaration of Fanny Wong 
  4. Exhibit E--Declaration of Ligia Parmenter  
 
 The court also takes judicial notice of the Court’s Statement of Decision, Exhibit C.  

 

  

 2.  TIME:  9:00   CASE#: MSC16-02346 
CASE NAME: SUBTRONIC CORPORATION VS. WECO INDUSTRIES 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of ELECTRO SCAN 
FILED BY SUBTRONIC CORPORATION 
* TENTATIVE RULING: * 
 
 Defendant Subtronic Corporation’s demurrer to the First Amended Cross-Complaint is 
overruled. 
   
INTERFERENCE WITH CONTRACT  (FIRST CAUSE OF ACTION) 
 
 The demurrer to the first cause of action for interference with contract is overruled.  
The elements a plaintiff must plead to state a cause of action for intentional interference with 
contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 
knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or 
disruption of the contractual relationship, and (5) resulting damage.  See Pacific Gas & Electric 
Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126.   
  
 Subtronic previously demurred to this cause of action on two grounds:  (1) element one 
could not be met because Electro Scan cannot enter into a valid contract because it does not 
have a contractor’s license and therefore cannot contract to perform services that require a 
license, and (2) element two cannot be met because the Cross-Complaint does not allege that 
Subtronic was aware of the contract between West Yost and Electro Scan.  
 
 The FACC cures problem number 2.  Paragraphs 9 and 10 allege that Subtronic learned 
of Electro Scan’s proposal to West Yost for the San Mateo Project and its acceptance of the 
proposal in the form of an executed Task Order Agreement.  Hence, the FACC now pleads 
Cross-Defendant’s knowledge of the contract.   
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 Subtronic continues to demur on ground number 1.  First, Subtronic argues that Electro 
Scan is bound by its prior admissions in the Cross-Complaint, which acknowledge that Electro 
Scan would be acting as a “subcontractor” for West Yost.  Paragraph 7 in the original Cross-
Complaint alleged: 

 
On or about August 24, 2015, Electro Scan received a telephone inquiry from 
Lani Good, an engineer at West Yost Associates, an engineering consulting firm.  
During that telephone call, Lani Good requested a budget proposal from Electro 
Scan to provide services as a subcontractor for the San Mateo project.   

 
 Subtronic argues that Electro Scan cannot avoid the effect of this admission by including 
contradictory allegations in the FACC, such as paragraph 8, which disavows any contracting 
work, and instead tracks the language of the statute, Bus. & Prof. Code Section 7028, which 
defines “contractor.”  Paragraph 8 specifically states that it is not doing any of the things defined 
in the statute for West Yost, but only providing “services utilizing the Electro Scan sewer probe 
equipment.”  See Owens v. Kings Supermarket (1988) 198 Cal.App.3d 379, 384; Lockton v. 
O’Rourke (2010) 184 Cal.App.4th 1051, 1061. 
  
 However, the use of the term “subcontractor,” alone, in the original Cross-Complaint is 
not enough to conclude that Electro Scan needed a contractor’s license to use its probe on the 
San Mateo Project.  Nor is the conclusory statement by Electro Scan that it was not a contractor 
as defined by the Bus. & Prof. Code, but only an equipment supplier.  (FACC, paragraph 8)  
Whether or not Electro Scan had contracted with West Yost to do work which would have 
required a contractor’s license is a question of fact.   
  
 The FACC repeatedly describes Electro Scan as an equipment supplier only (FACC, 
paragraphs 7, 8, 9), yet Electro Scan is also alleged to have done tasks for West Yost that an 
equipment supplier may or may not do:  (1) identify where access to residents’ back yards would 
be needed for the project work described (FACC, paragraph 13); (2) obtain a business license 
from the City of San Mateo to proceed with the work (FACC, paragraph 15); (3) complete traffic 
control plans and the permit package for the City of San Mateo (FACC, paragraph 16); (4) 
confirm that it would deliver all survey results to West Yost in PDF format per its original quote 
(FACC, paragraph 16), and (5) confirm that it would work on developing an integration plan for 
Innovyze.  (FACC, paragraph 16) 
  
 These allegations, combined with the prior description of Electro Scan as a 
“subcontractor” of West Yost, creates a factual issue as to Electro Scan’s role on the San Mateo 
project and whether it involved “contracting” skills as defined by the Bus. & Prof. Code.   
 
INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE (SECOND CAUSE OF  
 
ACTION) 
 
 Subtronic’s demurrer to the second cause of action is overruled.  A claim for intentional 
interference with prospective economic advantage must allege (1) an economic relationship 
between the plaintiff and some third party, with the probability of future economic benefit to the 
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plaintiff; (2) the defendant’s knowledge of the relationship; (3) intentional acts on the part of the 
defendant designed to disrupt the relationship; (4) actual disruption of the relationship, and (5) 
economic harm to the plaintiff proximately caused by the acts of the defendant.  See Korea 
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1153.  To establish a claim for 
intentional interference with prospective economic advantage, a plaintiff must plead that the 
defendant engaged in an independently wrongful act – an act that is unlawful or is proscribed by 
some constitutional, statutory, regulatory, common law, or other determinable legal standard.  
Id. at 1158-1159.   
 
 Subtronic argued on the original Cross-Complaint the Electro Scan had not pled any 
independently wrongful act.  The original Cross-Complaint alleges only:   

 
Electro Scan is informed and believes and thereon alleges that on or about May 
2, 2016, Subtronic falsely disparaged Electro Scan and its products with the 
intention of inducing West Yost Associates to cancel its Task Order Agreement 
with Electro Scan. 

(Cross-Cmplt, paragraph 24)  
   
 Subtronic demurs to the FACC on the grounds that the new pleadings does not make 
the necessary changes to the second cause of action.  In fact, the same, exact allegation 
appears in the FACC in the second cause of action itself: 
(FACC, paragraph 32) 
  
 However, the FACC adds paragraphs 21 and 29.  Paragraph 21 alleges that Subtronic 
represented to West Yost that it could do the same work as Electro Scan, all the while knowing 
that it did not have the necessary software since it had refused to purchase it initially.  
Paragraph 29 is more strongly worded to allege defamation and unfair competition: 
 

. . . [A]t various times between November 11, 2015 and May 2, 2016, Subtronic 
wrongfully discredited by, inter alia, telling West Yost that Electro Scan had 
committed fraud in its sale of the equipment to Subtronic and had engaged in 
other egregious business practices with the intention of inducing West Yost 
Associates to cancel its Task Order with Electro Scan. 
   

 These allegations allege the independent wrong necessary for the tort of intentional 
interference with prospective economic advantage, namely, defamation and unfair competition. 
 
 Subtronic nevertheless demurs to the second cause of action on the ground that its 
“utterances” were either true statements or matters of opinion, which are not defamatory.  See 
Hoffman Co. v. E.I. Du Pont De Nemours & Co. (1988) 202 Cal.App.3d 390, 397-408 (true facts 
or unambiguous opinions will not support a claim for interference with prospective economic 
advantage); Paradise Hills Associates v. Procel (1991) 235 Cal.App.3d 1528, 1543. 
 
 However, this is a demurrer, and the allegations on demurrer are assumed to be true.  
See Aubry v. Tri-City Hospital District (1992) 2 Cal.4th 962, 966-967; Serrano v. Priest (1971) 5 
Cal.3d 584, 591; Adelman v. Associated International Insurance Co. (2001) 90 Cal.App.4th 352, 
359.  The sole issue raised by a general demurrer is whether the facts state a valid cause of 
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action, not whether they are true statements or, here, unambiguous opinions.  It is clear that the 
elements of an intentional interference with prospective economic advantage have been pled, 
including two independent torts.  Whether defamation will ultimately be proved is a question 
of fact. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition is approved.  For good cause, personal appearance of the minor and the guardian 
ad litem is waived. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES, INC. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition is approved.  For good cause, personal appearance of the minor and the guardian 
ad litem is waived. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00696 
CASE NAME: GREEN AIR HEATING VS CHRISTOPHER DONZELLI 
HEARING ON MOTION TO AMEND CROSS-COMPLAINT 
FILED BY CHRISTOPHER  M. DONZELLI, et al. 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of entire case filed on 2/28/18. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01816 
CASE NAME: BLACK DIAMOND  VS.  NORTHERN CALIFORNIA 
HEARING ON MOTION FOR ATTORNEY'S FEES AND COSTS 
FILED BY NORTHERN CALIFORNIA ELECTRICAL CONSTRUCTION, et al. 
* TENTATIVE RULING: * 
 

 Defendants seek attorney fees and costs.  The initial application sought $36,775.00 in 

attorney fees and $3,092.31 in costs.  In reply, defendants have deducted 5.9 hours spent on 

certain matters, but added in 4.1 hours spent on the reply.  The costs sought have increased 

slightly.  The current total requested is $9,550 for 19.1 hours by Michael S. Burk (at $500 per 

hour), $29,980 for 82.8 hours of work by Emily Fowler (at $350 per hour), and $3,553.31 in 
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costs.  Plaintiff argues that the request is excessive because the hourly rates are too high and 

the hours include time spent on matters other than the Anti-SLAPP motion. 

Plaintiff argues that because defense counsel are “insurance defense” counsel who bill 

at relatively low hourly rates, the actual rates charged must be used, or at least be considered.  

The law is clear, however, that attorneys are entitled to compensation at the reasonable market-

rate for their services, regardless of whether they charge at below-market rates, or are in-house 

counsel.  (PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1098.)  The relevant area for 

determining the market rate can be the forum county (Altavion, Inc. v. Konica Minolat Sys. Lab., 

Inc. (2014) 226 Cal.App.4th 26, 71), or in some instances where counsel’s office is located 

(PLCM Group, supra, 22 Cal.4th at 1096).  In this instance, there is little difference.  Based on 

the Court’s knowledge of rates commonly charged in the Bay Area, however, the hourly rates 

are appropriate for this litigation, which is more complicated than most civil litigation, but not 

among the very most complicated.   

Courts have held that the successful defendant in an Anti-SLAPP motion may recover 

fees only for the motion to strike, not for the entire litigation, but these cases have considered 

situations in which certain work for which the party sought to collect was clearly severable from 

the work on the motion to strike.  In Christian Research Inst. v. Alnor (2008) 165 Cal.App.4th 

1315, 1320, the party sought to recover for time spent on a case management conference, 

drafting the retainer agreement, attacking service of process, summary judgment research, 

answering the complaint, and drafting a press release.  In City of Industry v. City of Fillmore 

(2011) 198 Cal.App.4th 191, 218, the party had only succeeded in having some claims 

dismissed, yet also included expenses for substantial pre-litigation legal work.  Other courts 

have indicated that the fee provision is “intended to compensate a defendant for the expense of 

responding to a SLAPP.  To this end, the provision is broadly construed so as to effectuate the 

legislative purpose of reimbursing the prevailing defendant for expenses incurred in extracting 

herself from a baseless lawsuit.”  (Wandland v. Law Offices of Mastagni, Holstedt & Chiurazzi 

(2006) 141 Cal.App.4th 15, 22 [internal citations omitted]; Graham-Sult v. Clainos (9th Cir. 2014) 

;756 F.3d 724, 752.) 

In this instance, Plaintiff objects to a number of entries from Defendants’ redacted 

timesheet, because the description of the particular entry does not describe the work done in a 

way that ties it to the Anti-SLAPP motion.  In this instance, however, at the time in question, the 

work being done is the preparation of the motion and the analysis of the overall merits 

necessary to properly determine the motion.  This is not a situation in which work was done that 

was far removed in time from the preparation of the motion.  Nor was substantial time being 

spent on matters clearly unrelated to the motion.  Finally, the entire action was dismissed, not 

merely some parts of it.  With the exception of two items removed from the request, the time 

here is related to the Anti-SLAPP motion.     

Accordingly, the motion is granted in the amount of $38,530 in attorney fees and 

$3,553.31 in costs. 
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 7.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. U.S. BANK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SPECIALIZED LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
On March 6, 2018, plaintiff filed a “notice of intent to file First Amended Complaint.”  Such a 
document has no legal effect. Where a demurrer to a complaint is filed, the plaintiff has the right 
to amend the complaint without leave of court only up to the day the opposition to the demurrer 
is due.  (C.C.P. § 472(a).)  Accordingly, the demurrer is sustained, with leave to amend. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. U.S. BANK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK, N.A. et al. 
* TENTATIVE RULING: * 
 
On March 6, 2018, plaintiff filed a “notice of intent to file First Amended Complaint.”  Such a 
document has no legal effect. Where a demurrer to a complaint is filed, the plaintiff has the right 
to amend the complaint without leave of court only up to the day the opposition to the demurrer 
is due.  (C.C.P. § 472(a).)  Accordingly, the demurrer is sustained, with leave to amend. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-02276 
CASE NAME: KRISTINA KARKANEN VS. ELIZABETH BRAUNSTEIN 
HEARING ON SPECIAL MOTION TO STRIKE PER CCP 425.16 
FILED BY ELIZABETH BRAUNSTEIN, PSY.D. 
* TENTATIVE RULING: * 
 
Defendant Dr. Elizabeth Braunstein (“Dr. Braunstein”) moves to strike the complaint filed by 
plaintiff Kristina Karkanen (“Karkanen”) under Code of Civil Procedure (“CCP”) section 425.16 
(commonly and herein referred to as “anti-SLAPP”). 

Deciding Dr. Braunstein’s motion potentially requires the Court to undertake a two-step analysis. 
First, the Court must determine if the conduct Dr. Braunstein allegedly engaged in is activity 
protected by section 425.16. If the Court answers that question in the negative, the analysis 
stops and the motion must be denied. If the Court answers that question affirmatively, the Court 
must then analyze Karkanen’s probability of prevailing on the merits. Navellier v. Sletten (2002) 
29 Cal.4th 82, 88-89; Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67. 

Relevant Statute 

As it must, the Court starts with the relevant language of CCP section 425.16. Section 425.16(a) 
first commands the Court to construe the anti-SLAPP statute broadly. Section 425.16(b) 
provides, in relevant part: 
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A cause of action against a person arising from any act of that person in 
furtherance of the person’s right of freedom of speech … in connection with a 
public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the 
plaintiff will prevail on the claim. 

In making its determination, the court shall consider the pleadings, and 
supporting and opposing affidavits stating the facts upon which the liability or 
defense is based. 

Under CCP section 425.16(e), the phrase “act in furtherance of a person’s right of petition or 
free speech” is defined to include the following: 

[A]ny written or oral statement or writing made before a legislative, executive, or 
judicial body, or any other official proceeding authorized by law, [and] any written 
or oral statement or writing made in connection with an issue under consideration 
or review by a legislative, executive, or judicial body, or any other proceeding 
authorized by law. 

Allegations of the Complaint 

Karkanen filed her verified complaint on November 21, 2017. As pertinent to the anti-SLAPP 
motion, the Court summarizes the allegations here. 

In 2008, Karkanen filed for separation from her then husband in Contra Costa County Superior 
Court Case No. D08-04097. (Complaint ¶ 19.) Karkanen and her ex-husband have one child 
together. (¶ 21.) Upon divorce, Karkanen and her ex-husband were granted joint legal custody 
of their child. (¶ 22.)  

In September 2013, Karkanen’s ex-husband moved to modify the custody arrangement. (¶ 25.) 
As part of those proceedings, Karkanen retained Dr. Braunstein (or Dr. Braunstein was 
appointed by the Court; there seems to be a dispute on that point, but for purposes of the instant 
motion, the distinction is immaterial), pursuant to Family Code section 3011, CCP section 2032, 
and Evidence Code section 730, to perform a custody evaluation in June 2013. (¶ 27.) Dr. 
Braunstein met with Karkanen, Karkanen’s ex-husband, the minor child and others as part of the 
custody evaluation proceeding, and “concluded” her report on August 5, 2013. (¶ 29.) 

In producing her report, Dr. Braunstein “ignored and failed to consider the child abuse and 
sexual abuse reports” made by Karkanen and others against Karkanen’s ex-husband and 
pressured Karkanen to recant the abuse reports. (¶¶ 37-39.) Dr. Braunstein falsely alleged that 
Karkanen was emotionally unstable, and demonstrated extreme bias against Karkanen, 
resulting in unequal treatment of Karkanen. (¶¶ 42-44.)  

In sum, the complaint alleges that in performing the custody evaluation and preparing the 
associated report, Dr. Braunstein intentionally and maliciously ignored pertinent information 
concerning allegations of abuse perpetrated by Karkanen’s ex-husband against Karkanen’s 
child, and was biased and unfair in her report. 

Protected Activity  

In determining whether Dr. Braunstein’s activity was protected activity within the meaning of 
section 425.16, the Court is to ask and answer the following question: “[w]hat activity or facts 
underlie [Karkanen’s] cause[s] of action?” City of Cotati v. Cashman (2002) 29 Cal.4th 69, 79. 
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The Court must focus on “the principal thrust or gravamen of the causes of action, i.e., the 
allegedly wrongful and injury-producing conduct that provides the foundation for the claims.” 
Castleman v. Sagaser (2016) 216 Cal.App.4th 481, 490-491. 

As set forth above, even accepting Karkanen’s account of events as set forth in the complaint, 
Dr. Braunstein’s activity here was performing a child custody evaluation and preparing an 
associated report. The Court finds that activity falls squarely within the plain language of section 
425.16(e). The custody arrangement of Karkanen’s child was “an issue under consideration or 
review by a judicial body,” and Dr. Braunstein’s activity was preparing a written statement (the 
report) in connection with that. That activity underlies Karkanen’s causes of action here.  

Somewhat instructive is Gallanis-Politis v. Medina (2007) 152 Cal.App.4th 600. There, 
defendants conducted an allegedly pretextual investigation, and then generated an allegedly 
false report concerning the results of that investigation. Id. at p. 610. The Court found the activity 
protected, saying “[a]bsent the investigation and report, nothing of substance exists upon which 
to base a … claim against [defendants].” Id. at p. 611. So it is here. Dr. Braunstein undertook an 
evaluation of the child custody arrangement, and generated a report based on her evaluation. 
Absent the evaluation and concomitant report, nothing of substance exists to underlie 
Karkanen’s claims. 

Commercial Speech Exception 

Opposing the motion, Karkanen argues that the commercial speech exception provided by 
section 425.17 applies here.  

Section 425.17(b) is limited to actions “brought solely in the public interest or on behalf of the 
general public.” It does not apply here. 

Under section 425.17(c), a “cause of action brought against a person primarily engaged in the 
business of selling or leasing goods or services” is not subject to an anti-SLAPP motion if both 
of the following are true: (1) the statement or conduct consists of representations of fact about 
that person’s or a business competitor’s business operations, goods, or services … and (2) the 
intended audience is an actual or potential buyer or customer … or the statement or conduct 
arose out of or within the context of a regulatory approval process, proceeding, or investigation. 

Dr. Braunstein’s alleged activity here fails both prongs of the section 425.17(c) analysis. In 
performing a child custody evaluation, Dr. Braunstein was not making any representations or 
statements of fact about her business operations, goods or services. And her intended audience 
in preparing the child custody evaluation report was the Court, not an actual or potential buyer 
or customer, and there was no regulatory approval process, proceeding, or investigation 
occurring here. 

The commercial speech exception provided by section 425.17(c) does not apply in this case. 

Matter of Public Significance 

Karkanen contends that Dr. Braunstein has not shown that her conduct concerned a matter of 
public significance. Under Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 
1106, the Court concludes that where, as here, Dr. Braunstein’s conduct falls squarely within the 
definition of protected activity provided by section 425.16(e) in that it was a written or oral 
statement made in connection with an issue under consideration or review by a judicial body, 
Dr. Braunstein need not make such a showing.  
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The Court finds that the Dr. Braunstein’s alleged activity in this case is protected activity within 
the meaning of section 425.16. 

Probability of Prevailing 

Preliminary Consideration 

The Court notes at the outset that there is a split of authority concerning whether it can consider 
Karkanen’s verified complaint as evidence in connection with its analysis of Karkanen’s 
probability of prevailing. Compare Salma v. Capon (2008) 161 Cal.App.4th 1275, 1289 (verified 
allegations based on personal knowledge may be considered) with Karnazes v. Ares (2016) 244 
Cal.App.4th 344, 354; San Diegans for Open Government v. San Diego State University 
Research Foundation (2017) 13 Cal.App.5th 76, 108 fn. 19 (allegations of even a verified 
complaint cannot establish probability of success on the merits under the anti-SLAPP statute).  

For purposes of deciding the motion before it, the Court need not make a choice between these 
competing views under Auto Equity Sales, Inc. v. Super. Ct. (1962) 57 Cal.2d 450, 456 (“where 
there is more than one appellate court decision, and such appellate decisions are in conflict,” 
the inferior tribunal “can and must make a choice between the conflicting decisions.”) 

The Court notes that Salma appears to be an outlier opinion. The weight of authority, as well as 
the more recent authority, appears to take a view opposite Salma. That is, a verified complaint 
may not be considered in connection with the Court’s analysis of the plaintiff’s probability of 
prevailing. Of course, if the Court adopted that view here, it would be dispositive. Karkanen has 
provided the Court no declarations, affidavits, or other evidence to oppose the motion. She 
relies solely on her verified complaint. 

However, the Court considers that it need not reach that issue, because whether the Court 
adopted the Salma view or the San Diegans for Open Government view of this question, the 
disposition of the instant motion would be the same. Accordingly, the Court assumes, arguendo, 
that it may consider Karkanen’s verified complaint in connection with the probability of prevailing 
analysis and proceeds on that basis. 

Analysis 

To establish a probability of prevailing sufficient to defeat the anti-SLAPP motion, Karkanen 
must have “stated and substantiated a legally sufficient claim.” Navellier, supra, 29 Cal.4th at p. 
88. “Put another way, [Karkanen] must demonstrate that the complaint is both legally sufficient 
and supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the 
evidence submitted by [Karkanen] is credited.” Id. at pp. 88-89. 

Dr. Braunstein argues that Karkanen cannot establish any probability of prevailing, because the 
suit is barred by the litigation privilege provided by Civil Code section 47(b). The litigation 
privilege “applies to any communication (1) made in judicial or quasi-judicial proceedings; (2) by 
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and 
(4) that have some connection or logical relation to the action.” Silberg v. Anderson (1990) 50 
Cal.3d 205, 212 (citations omitted).  

On its face, Dr. Braunstein’s conduct here falls within the scope of the litigation privilege as set 
forth by our Supreme Court in Silberg. The custody dispute was a judicial proceeding. Dr. 
Braunstein—whether appointed by the Court or retained by Karkanen—was a participant 
authorized by law. Dr. Braunstein’s custody evaluation and accompanying report were certainly 
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calculated to achieve the objects of the litigation, i.e., determine the proper custody 
arrangement. And it is beyond dispute that a custody evaluation and accompanying report have 
some logical relation or connection to a proceeding concerning child custody. Thus, to defeat 
the motion, Karkanen must produce admissible evidence sufficient to overcome the application 
of section 47(b). Flatley v. Mauro (2006) 39 Cal.4th 299, 323. 

Karkanen contends that the litigation privilege does not apply because Dr. Braunstein falsified 
evidence within the meaning of Civil Code section 47(b)(2), because Dr. Braunstein failed to 
comply with California Rule of Court 5.220 and Contra Costa County Local Rule 5.18, and 
because Dr. Braunstein committed perjury. 

Section 47(b)(2) 

Civil Code section 47(b)(2) says that the litigation privilege does not attach to 

any communication made in furtherance of an act of intentional destruction or 
alteration of physical evidence undertaken for the purpose of depriving a party to 
litigation of the use of that evidence 

On its face, section 47(b)(2) does not apply here. Even when reading the verified complaint in a 
light most favorable to Karkanen, what Dr. Braunstein did was intentionally ignore certain 
information/allegations in preparing her report for the Court. She is not alleged to have altered or 
destroyed any physical evidence. Likewise, even when reading the verified complaint in a light 
most favorable to Karkanen, Dr. Braunstein’s purpose was not to deprive Karkanen of the use of 
any evidence, it was to produce a biased and unfair report. Indeed, the verified complaint 
alleges only that Dr. Braunstein had access to certain information, but nonetheless omitted that 
information from her report. (¶¶ 2-3; 5; 35-37; 39-40; 43; 45-47; 49; 51-52.) The verified 
complaint does not allege that Dr. Braunstein destroyed or altered any information or evidence, 
and it does not allege that Dr. Braunstein’s purpose was to deprive Karkanen of the use of any 
information or evidence; indeed, it appears that the verified complaint makes use of precisely 
that information/evidence in bringing the claims it brings against Dr. Braunstein.  

The Court concludes that section 47(b)(2) does not apply here. 

Rule of Court 5.220 and Local Rules  

Karkanen cites In re Marriage of Seagondollar (2006) 139 Cal.App.4th 1116 for the proposition 
that custody evaluators lose immunity if they violate the rules of court. But that is not what 
Seagondollar says. In Seagondollar, the lower court entered an order granting the mother sole 
custody of the children and permitting her to move to Virginia without affording the father an 
opportunity to be meaningfully heard on the issue. Id. at p. 1119. The Court of Appeal reversed, 
saying that “the trial court handling this matter failed to follow or evenly apply the rules and 
procedures governing family law matters, and, by failing to do so, denied [father] the opportunity 
to be meaningfully heard.” Id. at p. 1120. That was the sole basis for the court’s decision. The 
word “immunity” does not appear in the opinion, and there is no discussion of immunity in 
Seagondollar.  

The Court did note that father had alleged that the custody evaluator violated Rule 5.220 (id. at 
pp. 1125, 1131), said that the trial court failed to define the scope of the custody evaluation as 
required by Evidence Code section 730 (id. at p. 1132), and suggested that the custody 
evaluator failed to provide a written protocol defining the contours of the evaluation, as required 
by Rule 5.220. (Id. at p. 1133.) However, Rule 5.220 did not figure in the court’s decision and, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/12/18 

 
 

- 14 - 

as set forth above, there is no mention—much less discussion—of immunity. The quote 
Karkanen includes in her opposition papers pertaining to the even application of rules and 
procedures is both true and inapposite to the issue of immunity.  

The Court declines to conclude that the violation(s) of Rule of Court 5.220 and/or any Local Rule 
alleged here provide a basis to strip Dr. Braunstein of the protection afforded her by Civil Code 
section 47(b). 

Perjury 

Karkanen next argues that in omitting certain information from her report, Dr. Braunstein 
committed perjury and lost the protection of section 47(b). Not so. 

To support this contention, Karkanen cites several federal cases: Baldwin v. Placer County (9th 
Cir. 2005) 418 F.3d 966, Costanich v. Dept. of Social and Health Svcs. (9th Cir. 2010) 627 F.3d 
1101, Beltran v. Santa Clara County (9th Cir. 2008) 514 F.3d 906, and Hardwick v. County of 
Orange (9th Cir. 2017) 844 F.3d 1112.  

In Baldwin, the trial court denied a motion for summary judgment brought by defendant police 
officers, which contended that they were entitled to qualified immunity in connection with their 
search of plaintiffs’ home. Id. at p. 969. The Court found that the officers had violated plaintiffs’ 
fourth amendment rights, and as such, were not entitled to qualified immunity. On the present 
record, the Court does not find that Dr. Braunstein has violated any of Karkanen’s constitutional 
rights. Baldwin provides no basis to conclude that section 47(b) does not apply. 

In Costanich, a foster parent sued the relevant department based on the revocation of her foster 
care license. The trial court had granted summary judgment on the basis of absolute and 
qualified immunity. The Ninth Circuit affirmed. It is true that the court said that social workers are 
not entitled to absolute immunity for fabricating evidence during investigations or for making 
false statements in sworn declarations. Id. at p. 1109. However, Constanich was not analyzing 
Civil Code section 47, and it is not controlling authority. Further, Dr. Braunstein is not a social 
worker, and this case does not concern the revocation of any license held by Karkanen. 

In any event, under Costanich, “[t]o sustain a deliberate fabrication of evidence claim … a 
plaintiff must … point to evidence that supports at least one of the following two propositions: (1) 
Defendants continued their investigation of plaintiff despite the fact that they knew or should 
have known that he was innocent; or (2) Defendants used investigative tactics that were so 
coercive and abusive that they knew or should have known that those techniques would yield 
false information.” Id. at p. 1111. 

Even assuming, arguendo, that the Court should apply that standard here, it is not met. Dr. 
Braunstein had no choice but to continue her investigation until she could complete her report, 
so the first prong is inapplicable. As to the second prong, Karkanen has pointed to no evidence 
that Dr. Braunstein’s investigative tactics were “so coercive and abusive that [she] knew or 
should have known that those techniques would yield false information.” 

Beltran is much the same as Costanich; the Court does not repeat its discussion of Costanich. 

Hardwick is another federal case that does not address section 47(b). In addition, it addresses 
the laws applicable to social workers, not psychologists. Most importantly, in Hardwick, the 
social workers committed crimes. There are no similar allegations here. 

The Court concludes that the litigation privilege provided by Civil Code section 47(b) applies. 
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Karkanen has provided no reason to conclude otherwise. Accordingly, Karkanen has not 
demonstrated a probability of prevailing on the merits in this case. 

As a consequence of this conclusion, the Court need not, and therefore does not, reach or 
decide the parties’ contentions regarding the statute of limitations. 

Dr. Braunstein’s special motion to strike is granted. 

Attorney’s Fees 

CCP section 425.16(c)(1) says that “a prevailing defendant on a special motion to strike shall be 
entitled to recover his or her attorney’s fees and costs.” 

Dr. Braunstein requests the Court grant her leave to file a separate motion to recover her costs 
and fees pursuant to section 425.16(c)(1). That request is granted. The motion must be served 
and filed within the appropriate time limits. See Rule of Court 3.1702(b); Mallard v. Progressive 
Choice Ins. Co. (2010) 188 Cal.App.4th 531, 545. 

 
  

10.  TIME:  9:00   CASE#: MSC18-00106 
CASE NAME: MECHANICS BANK VS. BUTTE'S WG 
HEARING ON OSC RE: PRELIMINARY INJUNCTION & TRO 
FILED BY EMSEE PROPERTIES INC. 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 3/2/18. 

 

  

11.  TIME:  9:00   CASE#: MSL17-04706 
CASE NAME: PORTFOLIO VS. WHORTON 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
The motion is granted.  The complaint states a cause of action, and the answer admits the 
allegations of the complaint and raises no affirmative defenses. 
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12.  TIME:  9:00   CASE#: MSN17-2292 
CASE NAME: ROSE VS. DMV 
HEARING ON PETITION FOR ALTERNATIVE WRIT OF MANDAMUS 
FILED 12-14-17 BY RICHARD ROSE 
* TENTATIVE RULING: * 
 
Before the Court is a petition for writ of mandamus filed by Petitioner Richard Rose (“Rose”).  

Respondent the Department of Motor Vehicles (“the Department”) suspended Rose’s driver’s 

license following a DUI arrest and alleged refusal to submit to chemical testing.  This petition is 

made pursuant to Vehicle Code section 13559, which states, in part, as follows:  

[Following] an order of suspension or revocation of the person's privilege to 

operate a motor vehicle after the hearing pursuant to Section 13558, the person 

may file a petition for review of the order in the court of competent jurisdiction in 

the person's county of residence. . . .The review shall be on the record of the 

hearing and the court shall not consider other evidence.  If the court finds that the 

department exceeded its constitutional or statutory authority, made an erroneous 

interpretation of the law, acted in an arbitrary and capricious manner, or made a 

determination which is not supported by the evidence in the record, the court may 

order the department to rescind the order of suspension or revocation and return, 

or reissue a new license to, the person. 

(Veh. Code § 13559(a).) 

While the Court must afford a “strong presumption of correctness” concerning the administrative 

findings, ultimately it is free to reweigh the evidence and substitute its own findings. (Fukuda v. 

City of Angels (1999) 20 Cal.4th 805, 816-819; Roze v. Department of Motor Vehicles (2006) 

141 Cal.App.4th 1176, 1184.) 

Hearsay  

Rose contends that the DS 367 form and the narrative/supplemental attached to Officer 

Campbell’s arrest report were improperly relied on by the hearing officer because they constitute 

hearsay.  The Court finds that the DS 367 and supplemental are admissible under the Evidence 

Code section 1280 hearsay exception for records created by public employees.  Section 1280 

provides as follows: 

Evidence of a writing made as a record of an act, condition, or event is not made 

inadmissible by the hearsay rule when offered in any civil or criminal proceeding 

to prove the act, condition, or event if all of the following applies:  

(a) The writing was made by and within the scope of duty of a public 

employee.  

(b) The writing was made at or near the time of the act, condition, or event.  
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(c) The sources of information and method and time of preparation were such 

as to indicate its trustworthiness. 

(Evid. Code § 1280.) 

Here, Officer Campbell filled out the forms in question as part of his routine duties as a police 

officer.  The DS 367 form was filled out the same day as the arrest and the arrest report was 

filled out one day following the arrest.  (AR 14-15.)  Regarding the trustworthiness requirement, 

it is the presumption that an official duty has been regularly performed and it is the licensee’s 

burden to show otherwise.  (Fisk v. Department of Motor Vehicles (1981) 127 Cal.App.3d 72, 77 

[holding that the officer’s arrest report was admissible in support of license revocation]; Evid. 

Code § 664.)  Because Rose has not rebutted this presumption, the Court finds that the DS 367 

form and arrest report are admissible.  

Rose also claims that, even if the report itself is admissible under Evidence Code section 1280, 

there is a second layer of hearsay in the form of the statements of Ms. Rose, Petitioner’s ex-

wife, which are not admissible.  This might be true at a trial, but in the hearing the issue was not 

the truth of the matters asserted by Ms. Rose (i.e., Petitioner’s past drug habit), but whether that 

information helped establish that the officer had reasonable cause to arrest.  (See In Re Richard 

G. (2009) 173 Cal.App.4th 1252, 1259-1260 [court may consider information provided through 

call to police dispatcher in determining whether police had probable cause].)  True or not, her 

statements provide reasonable cause.  Moreover, even absent her remarks, there was sufficient 

evidence to find reasonable cause. 

License Revocation 

Rose’s license was suspended for failing to submit to a chemical test.  Under Vehicle Code 

section 13353, there are four issues that must be affirmatively shown prior to proper revocation 

of a drivers’ license:  

(1) Whether the peace officer had reasonable cause to believe the person had been 
driving a motor vehicle in violation of Section 23140, 23152, or 23153. 

(2) Whether the person was placed under arrest. 
(3) Whether the person refused to submit to, or did not complete, the test or tests 

after being requested by a peace officer. 
(4) Whether, except for a person described in subdivision (a) of Section 23612 who 

is incapable of refusing, the person had been told that his or her driving privilege 
would be suspended or revoked if he or she refused to submit to, or did not 
complete, the test or tests. 

(Veh. Code § 13353(d).)  

(1) Reasonable cause for DUI 

As to the reasonable cause requirement, dispatch informed Officer Campbell of multiple reports 
that that a car was driving on the wrong side of the road, and upon arrival at the scene, Officer 
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Campbell discovered Rose’s car facing the opposite direction on the road.  (AR 13, 17.)  In 
addition, Officer Campbell relied on the following signs of drug influence to form reasonable 
cause: Rose’s statement that he had not slept for 24 hours; Rose’s statement that 100 cars 
were after him and were going to kill him; enlarged pupils; and burns on Rose’s fingers and 
thumbs.  (AR 13.)  Thus, the Court finds that Officer Campbell had reasonable cause to believe 
that Rose was driving under the influence.   

(2) Placed under arrest. 

The parties do not dispute that Rose was placed under arrest.  (See AR 15 [DUI arrest report].) 

(3) Refused to submit to the test 

When asked to take a chemical test, Petitioner responded “I don’t want to but I will,” according 
to his testimony.  (AR 38.)  According to the police report, he “did not willingly want to take a 
blood test but will submit to one.”  The hearing officer found that “Respondent’s statement that 
‘Don’t want to but will’ take the blood test is a refusal.”  This was clear error.  The law does not 
require that the driver want to take the test, but that he submit to it.  He stated that he would.  
The fact that he also expressed a subjective desire, without in any way conditioning the 
submission to the test, is not a refusal. 

The next issue concerns Petitioner’s request to have an attorney present.  Although the hearing 
officer made no specific finding on the issue, Respondent argues that Petitioner improperly 
conditioned his submission to take the test on having his attorney present.  “A refusal to take a 
chemical test without the presence of a suspect’s attorney is deemed an absolute refusal.”  
(People v. Bury (1996) 41 Cal.App.4th 1194, 1200, fn. 3; see also Payne v. Dep't of Motor 
Vehicles (1991) 235 Cal.App.3d 1514, 1518 [“A conditional consent to a chemical test 
constitutes a refusal to submit within the meaning of section 13353.”].)  In the portion of the DS 
367 form filled out by Officer Campbell at which the pre-printed portion of the form states “The 
refusal or failure was indicated by the following statements or action” the Officer wrote “I want 
my attorney present.” (AR 12.)  Moreover, Rose admitted at the Administrative Per Se hearing 
that he told Officer Campbell that he wanted an attorney.  (AR 45.)  Asking to speak to an 
attorney, by itself, is not a refusal, however; conditioning taking the test on the presence of an 
attorney is a refusal. (Ent v. Department of Motor Vehicles (1968) 265 Cal.App.2d 936, 938.)  In 
this instance, the evidence is not at all clear as to which Respondent did.   

Petitioner overlooks, however, that according to the DS 367, after stating he would take a test, 
he “refused to submit when transferred to hospital to obtain sample.” (AR 12; see also AR 19 
[“transported Rose to Kern Medical Center to obtain a blood sample.  Rose declined to provide 
a blood sample”].)  At the hearing, Petitioner said nothing that contradicts those statements.  
Indeed, he recalled being taken from the Highway Patrol office to the jail, with no mention of the 
Medical Center. (AR 55.)  In other words, regardless of the interpretation of his statements, once 
taken to the hospital for a blood test, he refused.  As such, the Court finds that Rose failed to 
submit to at least one chemical test.  (Hernandez v. Department of Motor Vehicles (1981) 30 
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Cal.3d 70, 73 [license may be suspended when a driver “refuses to submit to any one of three 
statutorily prescribed chemical tests”].)  

(4) Proper warning 

As to the warning requirement, the signed DS 367 form reflects that the chemical and drug 

admonition were given by Officer Campbell, and Rose does not dispute that they were given in 

their proper form.  (AR 12.)  Thus, the Court finds that Rose was told that his driving privilege 

would be suspended or revoked if he refused to submit to a chemical or drug test.   

For the foregoing reasons, the petition is denied. 

 

  

13.  TIME:  9:00   CASE#: MSN18-0136 
CASE NAME: RODDY VS. POWERSOURCE 
HEARING ON PETITION FOR RELEASE MECHANICS' LIEN 
FILED BY DONNA RODDY 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of entire case filed 3/8/18. 

 

  

14.  TIME: 10:00   CASE#: MSL17-02457 
CASE NAME: THE BEST SERVICE VS. CALDERON 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Parties to appear. 

 

 

 


